§4901.15

search or examination will be contin-
ued and that the denial may be with-
drawn, modified, or confirmed when
processing of the request is completed.

§4901.15 Appeals from denial of re-
quests.

(a) Submittal of appeals. If a disclosure
request is denied in whole or in part by
the disclosure officer, the requester
may file a written appeal within 30
days from the date of the denial or, if
later (in the case of a partial denial), 30
days from the date the requester re-
ceives the disclosed material. The ap-
peal shall state the grounds for appeal
and any supporting statements or ar-
guments, and shall be addressed to the
General Counsel, Pension Benefit Guar-
anty Corporation, 1200 K Street NW.,
Washington, DC 20005-4026. To expedite
processing, the words ‘‘FOIA appeal”
should appear clearly on the appeal and
its envelope.

(b) Receipt and consideration of appeal.
The General Counsel shall note the
date and time of receipt on each appeal
and notify the requester thereof.
Promptly and in any event within 20
working days after receipt of an appeal
(subject to extension under §4901.16),
the General Counsel shall issue a deci-
sion on the appeal.

(1) The General Counsel may deter-
mine de novo whether the denial of dis-
closure was in accordance with FOIA
and this part.

(2) If the denial appealed from was
under §4901.14(d), the General Counsel
shall consider any supplementary de-
termination by the disclosure officer in
deciding the appeal.

(3) Unless otherwise ordered by the
court, the General Counsel may act on
an appeal notwithstanding the pend-
ency of an action for judicial relief in
the same matter and, if no appeal has
been filed, may treat such an action as
the filing of an appeal.

(c) Decision on appeal. As to each
item (or portion of an item) whose non-
disclosure is appealed, the General
Counsel shall either—

(1) Grant the appeal and so advise the
requester in writing, in which case the
records with respect to which the ap-
peal is granted shall be promptly made
available to the requester; or
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(2) Deny the appeal and so advise the
requester in writing with a brief state-
ment of the reasons for the denial, in-
cluding a reference to the specific ex-
emption(s) authorizing the denial, an
explanation of how each such exemp-
tion applies to the matter withheld,
and notice of the provisions for judicial
review in paragraph (a)(4) of FOIA. The
General Counsel’s decision shall be the
final action of the PBGC with respect
to the request.

(d) Records of appeals. Copies of both
grants and denials of appeals shall be
collected in one file available in the
PBGC’s public reference room under
§4901.4(d)(1) and indexed under
§4901.4(e).

§4901.16 Extensions of time.

In unusual circumstances (as de-
scribed in subparagraph (a)(6)(B) of
FOIA), the time to respond to a disclo-
sure request under §4901.14(a) or an ap-
peal under §4901.15(b) may be extended
as reasonably necessary to process the
request or appeal. The disclosure offi-
cer (with the prior approval of the Gen-
eral Counsel) or the General Counsel,
as appropriate, shall notify the re-
quester in writing within the original
time period of the reasons for the ex-
tension and the date when a response is
expected to be sent. The maximum ex-
tension for responding to a disclosure
request shall be 10 working days, and
the maximum extension for responding
to an appeal shall be 10 working days
minus the amount of any extension on
the request to which the appeal relates.

§4901.17 Exhaustion of administrative
remedies.

If the disclosure officer fails to make
a determination to grant or deny ac-
cess to requested records, or the Gen-
eral Counsel does not make a decision
on appeal from a denial of access to
PBGC records, within the time pre-
scribed (including any extension) for
making such determination or deci-
sion, the requester’s administrative
remedies shall be deemed exhausted
and the requester may apply for judi-
cial relief under FOIA. However, since
a court may allow the PBGC additional
time to act as provided in FOIA, proc-
essing of the request or appeal shall
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continue and the requester shall be so
advised.

Subpart C—Restrictions on
Disclosure

§4901.21 Restrictions in general.

(a) Records not disclosable. Records
shall not be disclosed to the extent pro-
hibited by—

(1) 18 U.S.C. 1905, dealing in general
with commercial and financial infor-
mation;

(2) Paragraph (b)(1) of FOIA, dealing
in general with matters of national de-
fense and foreign policy; or

(3) Paragraph (b)(3) of FOIA, dealing
in general with matters specifically ex-
empted from disclosure by statute, in-
cluding information or documentary
material submitted to the PBGC pursu-
ant to sections 4010 and 4043 of ERISA.

(b) Records disclosure of which may be
refused. Records need not (but may, as
provided in §4901.5(b)) be disclosed to
the extent provided by—

(1) Paragraph (b)(2) of FOIA, dealing
in general with internal agency per-
sonnel rules and practices;

(2) Paragraph (b)(4) of FOIA, dealing
in general with trade secrets and com-
mercial and financial information;

(3) Paragraph (b)(6) of FOIA, dealing
in general with inter-agency and intra-
agency memoranda and letters;

(4) Paragraph (b)(6) of FOIA, dealing
in general with personnel, medical, and
similar files;

(5) Paragraph (b)(7) of FOIA, dealing
in general with records or information
compiled for law enforcement purposes;

(6) Paragraph (b)(8) of FOIA, dealing
in general with reports on financial in-
stitutions; or

(7) Paragraph (b)(9) of FOIA, dealing
in general with information about
wells.

§4901.22 Partial disclosure.

If an otherwise disclosable record
contains some material that is pro-
tected from disclosure, the record shall
not for that reason be withheld from
disclosure if deletion of the protected
material is feasible. This principle
shall be applied in particular to identi-
fying details the disclosure of which
would constitute an unwarranted inva-
sion of personal privacy.

§4901.24

§4901.23 Record of concern to more
than one agency.

If the release of a record in the cus-
tody of the PBGC would be of concern
not only to the PBGC but also to an-
other Federal agency, the record will
be made available by the PBGC only if
its interest in the record is the primary
interest and only after coordination
with the other interested agency. If the
interest of the PBGC in the record is
not primary, the request will be trans-
ferred promptly to the agency having
the primary interest, and the requester
will be so notified.

§4901.24 Special rules for trade se-
crets and confidential commercial
or financial information submitted
to the PBGC.

(a) Application. To the extent per-
mitted by law, this section applies to a
request for disclosure of a record that
contains information that has been
designated by the submitter in good
faith in accordance with paragraph (b)
of this section or a record that the
PBGC has reason to believe contains
such information, unless—

(1) Access to the information is de-
nied;

(2) The information has been pub-
lished or officially made available to
the public;

(3) Disclosure of the information is
required by law other than FOIA; or

(4) The designation under paragraph
(b) of this section appears obviously
frivolous, except that in such a case
the PBGC will notify the submitter in
writing of a determination to disclose
the information within a reasonable
time before the disclosure date (which
shall be specified in the notice).

(b) Designation by submitter. To des-
ignate information as being subject to
this section, the submitter shall, at the
time of submission or by a reasonable
time thereafter, assert that informa-
tion being submitted is confidential
business information and designate,
with appropriate markings, the por-
tion(s) of the submission to which the
assertion applies. Any designation
under this paragraph shall expire 10
years after the date of submission un-
less a longer designation period is re-
quested and reasonable justification is
provided therefor.
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